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NOTE AND COMMENT 131 

ligence as will justify exemplary damages. Smith v. Middleton (1902), — 
Ky. — , 66 S. W. Rep. 388 56 L. R. 1. 484. And the druggist is not 
relieved of liability by the fact that the negligence was that of a registered 
pharmacist, employed by him, although such persons are alone permitted, 
by the statute, to fill prescriptions. Burg-ess v. Sims Drug Co. (1901), — 
Iowa — , 86 N. W. Rep. 307, 54 L. R. A. 364. To fail to label a bottle con- 
taining poison with the word "Poison" as required by the statute will make 
the druggist liable for an injury to one who is ignorant of its character, but 
such a statute, it is held, does not apply to medicines compounded upon a 
physician's prescription, even though they contain poison. Wise -v. Morgan 
(1898), 101 Tenn. 273, 48 S. W. Rep. 971, 44 L. R. A. 548. 



Constitutional Law — Inter-State Commerce — Charging More for 
Shorter than for Longer Haul. — The constitution of Kentucky forbids 
a common carrier to charge more for the transportation of passengers or 
freight of like kind, under substantially similar circumstances and conditions, 
for a shorter than for a longer distance over the same line, in the same direc- 
tion, the shorter being included within the longer distance ; but provides that 
the railroad commission may, upon investigation, for special reasons, relieve 
a carrier from the prohibitions. Two cases involving the validity and effect 
of this provision, in view of the Fourteenth Amendment, were recently before 
the supreme court of the United States. In the first of these cases (Louis- 
ville Railroad Co. v. Kentucky, 183 U. S. 503, 22 Sup. Ct. Rep. 95), it was 
held that, as to freight transported wholly within the State, the provision 
could not be impeached, either because it deprived the railroad company of its 
property without due process of law, or because it denied to the company the 
equal protection of the laws; and as to any interference with inter-state 
commerce resulting from its enforcement, it was held that this was too 
remote and indirect to be considered. In the second case however, (Louis- 
ville, etc.. Railroad Co v. Eubank, 184 TJ. S. 27), it was held that, when 
applied to a long haul of goods from without the state, to a point within 
the state, and a short haul from one point to another within the state, 
over the same line and in the same direction the carrier would be 
obliged to fix his inter-state rate with some reference to the state rate, 
and that to this extent the provision operated as an attempted regulation 
of inter-state commerce, and was void. From the latter decision, Justices 
Brewer and Gray dissented. They contended that the effect of the 
provision was, not to compel the carrier to make his inter-state rate the 
same as the state rate, but merely to make the state rate the same as the 
inter-state rate, and that this was valid in the absence of any complaint that 
the inter- state rate was so unreasonably low as to interfere with the carrier's 
constitutional rights. 

Malicious Prosecution of Purely Civil Action Without Arrest of 
Person or Seizure of Property. — The vexed questiou whether an action 
may be maintained for maliciously prosecuting a civil action where there was 
neither arrest of the person nor seizure of property, was elaborately dis- 
cussed in the late case of Luby v. Bennett, (1901), 111 Wis. 613, 87. N. W. 
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Rep. 804,56 L. A. 261, and the conclusion reached that the weight of Eng- 
lish and American authority is opposed to the right of action. (The rule, 
however, was held not to apply to a case wherein the charge was that there 
had been a malicious and baseless prosecution of an action to dissolve a 
partnership on the ground of the misconduct of the defendant partner, and 
thereby to deprive him of his right to the possession and enjoyment of the 
partnership property. Quartz Hill Consol. Gold Mitt, Co. v. Eyre, L. R. 
11 Q. B. Div. 674, was cited with approval.) 

On the other hand, the supreme court of Nebraska, a month later, sus- 
tained the right of action, declaring that it is ,not only supported by the 
majority of the late decisions in this country, but rests upon the more 
weighty and satisfactory reasons. McCormick Harv. Mack. Co v. Willan 
(1901), — Neb. —,88 N. W. Rep. 497, 56 h. R. A. 338. Kolka v. Jones, 
6 N. Dak. 461, 71 N. W. Rep. 558, was cited with approval. 



Is it Fraud for a Plaintiff to Concbai, Defenses to his own Action? 
—In Trvveler x s Protective Associations. Gilbert, (1901) 111 Fed. Rep. 270, 
49 C. C. A. 309, 55 D. R, A. 538, there was a bill in equity to set aside a 
judgment because, among other reasons, the plaintiff, as it was alleged, had 
fraudulently misstated and suppressed the real facts of the case in her com- 
plaint in the action in which the judgment was obtained i. e., that she alleged 
death from an accidental over-dose of drugs when she knew that the drug 
was taken with suicidal intent. Speaking to this point the court said: 
"The contention is that the appellee should have pleaded herself out 
of court by alleging facts which disclosed no cause of action; in other 
words, that she should never have instituted her suit at all. This is high 
ground to occupy, and enters into the domain of morals and conscience; and 
into this, which in a large sense is in the proper domain of equity, we will 
follow it. Even! if appellee knew ("and for the purpose of this case, under 
the pleadings, we must assume she did know) that her husband intentionally 
committed suicide, had she not the right, under the highest dicates of equity 
as well as law, to submit her claim in the due and orderly course of legal 
procedure, first, to the consideration and deliberate judgment of the associa- 
tion, and then, if necessary, to that of the court? The association might, as 
a matter of policy, voluntarily have waived the defense of intentional suicide, 
or it might, by reason of its conduct before or after the death of the insured, 
have estopped itself from asserting any such defense. Waivers and estoppels 
of all kinds are frequently found in the pathway of insurance litigation. 
Not having the certificate of membership before us, we are unable to state 
the exact language creating the condition under which the association seeks 
to escape liability. But it sufficiently appears from the averments of the 
bill that the language employed created a condition subsequent. The bill 
charges that: 'It was expressly provided in said certificate that, if said David 
Baxter Gilbert came to his death in consequence of any narcotic, or by 
reason of any poison, whether taken accidently or designedly, there should 
be no recovery.' language of this kind created a condition subsequent 
(Western Assur. Co. v. Mohlman Co., 28 C. C. A. 157, 85 Fed. 811, 40 L. 
R. A. 561. Anthony v. Association, 162 Mass. 354, 38 N. E. 973, 26 L. R. A. 



